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UPON hearing the counsel the Court made the following

ORDER
IA_ No 73570/2023 In IA No 52822/2023 In IA No 57580/2021 In CA
10856/2016
1 The government nominated Board of Unitech has sought a direction that the

applicant should not be liable to pay stamp duty and penalty on the
development agreement which was executed with APIIC, pending the arbitral
proceedings.

The sole Arbitrator has by an order dated 31 March 2023, deferred the
hearing awaiting the outcome of the Interlocutory Application in this Court.

In the facts and circumstances of this case, we are of the view that it would
be appropriate to direct that 50% of the stamp duty shall on being assessed
to duty by the competent authority be paid by Unitech Limited, while 50% of
the stamp duty shall be paid by APIIC. The payment shall be made within a
period of two weeks of the date of assessment.

For the present, the payment of the penalty shall stand deferred to await the
final outcome of the arbitral proceedings. The arbitration shall proceed in
view of the above directions .

The Interlocutory Application is disposed of in the above terms.

IA No 73548 of 2023 In CA No 10856 of 2016

1

Mr Ravindra Kumar, senior counsel appearing on behalf of the NOIDA seeks
an adjournment of a week to put in a reply.
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2 During the course of the hearing, we have indicated to Mr N Venkataraman,
Additional Solicitor General and Mr Ravindra Kumar, senior counsel that it
would be appropriate if a joint meeting is held between the HoD of the
Planning Department of the authority with the authorized representative of
the Unitech Limited so that all the formalities required for processing the
building plans and for the grant of approvals are completed. It has been
agreed that this exercise shall be carried out by 18 April 2023.

3 List the Interlocutory Application on 26 April 2023 at 3 pm.

IA No 174136 of 2022 In CA No 10856 of 2016

1 The applicant, Rajesh Malik, has sought bail before the Special Judge (PMLA),
Patiala House Courts. The learned trial Judge by an order dated 29 October
2022 indicated that the court would await the grant of formal permission by
this Court to enable the trial Judge to consider the application for bail.

2 We clarify that the learned trial Judge would be at liberty to consider the
application in accordance with law after hearing the objections of the
Enforcement Directorate.

3 The Interlocutory Application is disposed of.

SLP (Crl) Nos 5978-5979 of 2017

1 This order is in continuation of the order dated 18 March 2021 by which this
Court stayed the order dated 13 January 2021 of the Chief Metropolitan
Magistrate, Patiala House Courts granting bail to the accused, Sanjay
Chandra and Ajay Chandra.
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2 By the earlier order, this Court has issued a notice to show cause to the two

accused.

3 By an order of this Court dated 30 October 2017, the two accused were

admitted to bail subject to the condition that they shall deposit a sum of Rs
750 crores in the Registry of this Court by 31 December 2017. By an order
dated 14 August 2020, passed in IA Nos 63800 and 63683 of 2020, this Court
dealt with the applications filed by the accused for the grant of bail. The
Interlocutory Applications filed by the accused were rejected on a specific
finding that the conditions which were imposed by this Court in the order
dated 30 October 2017 were not complied with. Paragraphs 7, 8 and 10 of
the order dated 14 August 2020 have been reproduced in the previous order
of 18 March 2021.

4 Despite the earlier order of this Court, the accused moved applications
before the High Court of Delhi in Bail Application Nos 1573 and 1574 of 2017
seeking permission to withdraw the applications with liberty to approach the
trial court. Thereafter, on 13 January 2021, the Chief Metropolitan Magistrate
directed that the accused be released on bail.

5 In our order dated 18 March 2021, this Court observed as follows:

“Prima facie, at this stage, we are of the view that the manner
in which the accused were granted liberty by the Delhi High
Court to move the Metropolitan Magistrate for the grant of bail
and the order of the Metropolitan Magistrate are a shocking
exercise of judicial power and a breach of judicial discipline. In
the order of this Court dated 14 August 2020, the specific
submission which was considered was that the order subject to
which interim bail had been granted on 30 October 2017 had
been complied with by the deposit of Rs 750 crores. There are
specific findings in the order of this court that the deposit of Rs
750 cores was directed by Mr Sanjay Chandra and Mr Ajay
Chandra and the amount which had been realized in the
Registry was as a result of the monetization of the assets of
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Unitech Limited under the auspices of the Justice Dhingra
Committee. That apart, the Court adverted to the serious
circumstances which had come on the record in the form of the
report of the forensic auditors, M/s Grant Thornton which
indicated money laundering and siphoning of company funds to
offshore locations. These funds are the moneys paid by the
home buyers. In the teeth of the observations of this Court, we
find that the conduct of the accused in moving an application
for withdrawal before the Delhi High Court with liberty to move
the Magistrate for bail and seeking regular bail before the
Metropolitan Magistrate is an overreach of the jurisdiction of
this Court.”

6 Moreover, the Court in paragraph 10 noted thus:

‘e As regards the quantum of deposit, the order of this Court
dated 14 August 2020 expressly directed that the deposit
which was required in terms of the order dated 30 October
2017 was by the accused and that the amounts which were
realized by the monetization of assets of the company could
not be regarded as a deposit by the accused. Moreover it is
evident that the accused themselves had been moving this
Court in the interim for bail on medical grounds. Though, this
Court is seized of the entire dispute pertaining to the defaults
by Unitech Limited and a Board of Management appointed by
the Union of India has been placed in charge, several other
steps have been taken including conducting a forensic audit
and directing the agencies of the Union of India to investigate
into all aspects of the matter. In this backdrop, it would be
unacceptable for the accused, during the pendency of the
proceedings before this Court to seek the liberty of the Delhi
High Court and then move the Chief Metropolitan Magistrate
and obtain an order of bail. The finding of the Magistrate to the
effect that the accused have already deposited more than Rs
750 crores “as directed by the Supreme Court” with its
Registry is plainly incorrect and a deviation from the findings
specifically recorded in the order dated 30 October 2017. We
are, therefore, of the clear view that an attempt has been
made to overreach the process of this Court and an order of
bail has been sought and obtained, to defeat the control which
is being exercised by this Court.”
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In response to the order of this Court issuing notice to the accused, Mr
Siddhartha Dave, senior counsel has appeared on their behalf. A reply has
been filed.

We have also heard Ms Suhashini Sen, counsel for the Delhi Police.

Having regard to the reasons which have weighed in the earlier order of this
Court, though prima facie at that stage, we are of the view that the order of
the Chief Metropolitan Magistrate dated 13 January 2021 is erroneous and
unsustainable and should be set aside. In the previous order of this Court
dated 18 March 2021, there is a detailed elaboration of the events as they
transpired since the order dated 30 October 2017. We are of the view that
the Chief Metropolitan Magistrate was patently in error in allowing the
application for the grant of bail despite the previous orders of this Court
dated 30 October 2017 and 14 August 2020.

We accordingly set aside the order of the Chief Metropolitan Magistrate
dated 13 January 2021. The accused have surrendered in pursuance of the
order of this Court dated 18 March 2021. In the event that they seek to apply
for bail afresh, they shall move this Court for appropriate directions to enable

them to do so.

List the following on 26 April 2023 at 3 pm:

(i) 1A No 73548 of 2023 In CA No 10856 of 2016
(if)  SLP(C) No 9572 of 2007;

(ii) Reports submitted by Mr Justice Abhay Manohar Sapre; and
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(v) Resolution Plan.

(CHETAN KUMAR) (SAROJ KUMARI GAUR)
A.R.-cum-P.S. Assistant Registrar
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